State of Wisconsin
Department of Workforce Development

NOTICE OF PUBLIC HEARING

Rule Relating to Minor and Technical Changes to the Worker's Compensation Program
Ch. DWD 80, Wis. Admin. Code

The Wisconsin Department of Workforce Development (DWD) announces that it will hold a
public hearing on a permanent rule relating to minor and technical changes to the worker's
compensation program.

DWD will hold a public hearing on April 28, 2015 at 2:00 p.m. Interested persons are invited to
appear at the hearing and will be afforded the opportunity to make an oral presentation of their
positions. Persons making oral presentations are requested to submit their facts, views, and
suggested rewording in writing. Written comments will be accepted until Friday, May 1, 2015.
Comments may be sent to the Division of Worker's Compensation at the address below, or to
Jim.OMalley@dwd.wi.gov or to http://adminrules.wisconsin.gov.

You can obtain a free copy of the hearing draft rule and related documents including the
economic impact analysis by contacting the Wisconsin Department of Workforce Development,
Division of Worker's Compensation, P.O. Box 7901, Madison, WI 53707-7901. You can also
obtain a copy by calling (608) 267-6704 or by emailing Jim.OMalley@dwd.wi.gov. Copies will
also be available at the hearings. To view the hearing draft rule online, go to:
hitp://adminrules.wisconsin.gov.

Comments or concerns relating to small business may also be addressed to DWD’s small
business regulatory coordinator Howard Bernstein at the address above, or by email to
howard.bernstein@dwd.wi.gov, or by telephone at (608) 266-9427.

Visitors to the GEF 1 building are requested to enter through the left East Washington Avenue
door and register with the customer service desk. The entrance is accessible via a ramp from the
corner of Webster Street and East Washington Avenue. If you have special needs or
circumstances regarding communication or accessibility at the hearing, please call (608) 261-
6805 at least 10 days prior to the hearing date. Accommodations such as ASL interpreters,
English translators, or materials in audiotape format will be made available on request to the
fullest extent possible.

Hearing Date and Location:

Tuesday, April 28, 2015, 2:00 p.m.
Department of Workforce Development
201 East Washington Avenue, Room B106
Madison, WI 53707




Analysis Prepared by the Department of
Workforce Development

Statutes interpreted
Statutes Interpreted: Ch. 102, Stats.
Statutory authority

Statutory Authority: ss. 102.13 (2) (c), 102.15 (1) and (2), 102.16 (2m) (g), 102.31 (2) (a),
102.38, and 103.005 (1) Stats,

Explanation of statutory authority

Chapter 102, Stats., governs the state's worker's compensation program. The department has
general rule-making authority under s. 102.15 (1), Stats., to adopt rules of procedure, s. 102.15
(2) to provide by rule conditions in which transcripts of testimony and proceedings may be
furnished and under s. 103.005 (1), Stats., to adopt reasonable and proper rules and regulations
relative to the exercise of powers and proper rules to govern its proceedings and to regulate the
mode and manner of all investigations and hearings.

Section 102.13 (2) (¢), Stats., authorizes the department to require worker's compensation
insurance companies and self-insured employers to submit to the department a final report of the
treating practitioner of an injured employee who has a period of temporary disability that
exceeds 3 weeks, any permanent disability, surgery other than surgery to correct a hernia, and for
any eye injury when the employee obtained treatment on 3 or more occasions off the employer’s
premises. :

Section 102.16 (2m) (g), Stats., authorizes the department to promulgate rules establishing
procedures and requirements for the necessity of treatment dispute resolution process.

Section 102.31 (2) (a), Stats., authorizes the department by rule to require notice of cancellation
or termination of worker's compensation insurance policies be given to the Wisconsin
Compensation Rating Bureau rather than the department in a medium approved by the
department after consultation with the Wisconsin Compensation Rating Bureau.

Section 102.38, Stats., authorizes the department to promulgate rules that requires every
insurance company that transacts the business of worket's compensation and every employer
subject to ch. 102, to furnish all reports and records to the department identifying payments and
the time and manner of those payments, and any other information the department may require
by rule in a format approved by the department.

Section 102.61 (1m) (f), Stats., requires the department to promulgate rules establishing
procedures and requirements for the private rehabilitation counseling and rehabilitative training



process, including rules specifying the procedure and requirements for certification of private
rehabilitation counselors.

Related statutes or rules

Chapter DWD 81, Wis. Admin. Rule, Worker's Compensation Treatment Guidelines.

Plain language analysis

This proposed hearing draft includes the following:

Reports by Insurance Companies and Self-Insured Emplovers

Section DWD 80.02 (2) identifies the reports that self-insured employers and insurance
companies are required to submit to the department for injuries if there is a disability beyond the
third day after the employee leaves work as a result of the accident or disease.

Under the proposed rule, the following amendments will clarify that a self-insured employer or
insurance company is required to report to the department when:

e Salary continuation payments to the employee are paid in lieu of compensation for
tnjuries with disabilities that continue for more than three (3) days.

s Salary continuation payments made to the employee in lieu of compensation are changed
to payments for permanent disability.

e Salary continuation payments made in lieu of compensation are reinstated.

e The final payment of salary continuation in lieu of compensation is made.

The proposed rule will also require a self-insured employer or insurance company to submit a
final report of the employee's treating practitioner if the employee sustains an eye injury that
requires medical treatment on 3 or more occasions off the employer's premises.

‘The proposed rule will create guidelines that require a self-insured employer or insurance
company to file an update with the department, on a form prescribed by the department, and to
the newly retained claims handling office or third party administrator, for any open claim with
more than 26 weeks of temporary disability, or permanent total disability. The proposed rule will
also establish guidelines when the department may require submission of this information for
any open claims with less than 26 weeks of temporary disability, or permanent total disability.

In addition, the proposed rule will require a self-insured employer or insurance company to
submit to the department, on a form prescribed by the department, on an annual basis within 12
months of the beginning of a new calendar year any payments for permanent total disability and
supplemental benefits made during the previous year.



Vocational Rehabilitation Benefits

Section DWD 80.49 (4), (6) (b) 2 and (11) (a) references outdated terminology related to
vocational specialists and retraining plans developed for injured employees pursuing vocational
rehabilitation training. The proposed rule will repeal the obsolete terminology and use current
terminology to define retraining plans developed for injured employees pursuing vocational
rehabilitation training and describe vocational specialists.

Wrap-up Insurance

Section DWD 80.61 (3) (¢) requires the use of department forms WKCA-19.4 W-U and WKCA-
19.5 W-U, which are no longer utilized by the department. The proposed rule will repeal the
reguirement to file forms WKCA-19.4 W-U and WKCA-19.5 W-U which are obsolete and
create language to authorize the use of forms prescribed by the department.

Uninsured Emplovers Fund

Section DWD 80.62 (8) requires the department to submit to the Governor, and presiding officer
of each house of the legislature, a report on the Uninsured Employers Fund on a quarterly basis.
Under 1989 Wisconsin Act 64, this requirement sunset on April 15, 1992 and will be repealed.

Notice of Cancellation and Termination of Insurance Coverage

Section DWD 80.65 identifies specific methods of delivery to the Wisconsin Compensation
Rating Bureau when a worker's compensation insurance company gives notice of a cancellation
or terminates a policy. The proposed rule will allow methods of delivery which are approved by
the department.

The proposed rule will also amend the section title to include nonrenewal of worker's
compensation insurance policies and create statutory cross-references for cancellations,
terminations and non-renewals of insurance policies issued to professional employer
organizations and employee leasing companies.

Necessity of Treatment Disputes

Section DWD 80.73 (3) (a) 5 requires an insurer or self-insured employer to give written notice
to a health care provider when the insurer or self-insured employer refuses to pay for treatment
costs determined to be unnecessary. The insurer or self-insured employer is required to identify
why it believes the treatment was unnecessary, including the organization and credentials of any
person who provides supporting medical documentation. The proposed rule will require an
insurer or self-insured employer to also include all supporting medical documentation used to
determine the treatment uhnecessary.




Summary of, and comparison with, existing or proposed federal statutes and regulations

There are no proposed or existing federal statutes or regulations related to the proposed rule.

Comparison with rules in adjacent states

Reports by Insurance Companies and Self-Insured Emplovers

Towa, Towa rules 876 TAC 2.5, 2.6, 3.1 and 11.6 provide for worker's compensation insurance
carriers, self-insured employers and their adjusting agents submitting reports to the Workers'
Compensation Commissioner and copies to the employee's last known address with claim benefit
payment information. This information includes notice of commencement of payments,
correcting erroneous claim information, supplying additional information, denying
compensability, recording the amount of benefits paid and when benefit payments are terminated
or interrupted. This information is similar to the information required by Wisconsin rules.
Medical data is to be filed when temporary total disability or temporary partial disability exceeds
13 weeks or when an employee sustains permanent disability. Current rules in Wisconsin require
a final treating practitioner's report if there are more than three weeks of temporary disability,
any permanent disability and surgery other than surgery to correct a hernia. The proposed rule
will require a final treating practitioner's report for eye injuries when the employee obtained
treatment on 3 or more occasions off the employer's premises.

IHinois. In Illinois worker's compensation insurance carriers and self-insured employers are
required to report annually to the Illinois Industrial Commission detailed information as to the
number of injuries and benefit amounts paid by categories of losses. These provisions are
required by statute and found at 820 IL.CS 305 section 29. Illinois rule 50 ILAC 7110.70

provides an employer, agent, service company or insurer is to give an employee a written
explanation for non-payment, termination or suspension of temporary total disability, or denial of
liability or further responsibility for medical care. The Illinois rule does not require notice of this
claims information to the Illinois Industrial Commission. The Illinois rule covers denials of
liability for medical treatment that are not covered by current or proposed rules in Wisconsin.

Michigan. Michigan rule R 408.31 provides for reporting injuries to the bureau (Michigan
Workers' Compensation Agency) on an agency form with worker's compensation claim payment
and status information. The information includes reporting on the day following the first
payment, day after stopping payment of compensation including the amount paid in each case
and changes in the rate of compensation paid. This is similar to information required by
Wisconsin rules. A statement of an attending physician is required in every specific foss,
including date and extent of loss. Current rules in Wisconsin require a final treating
practitioner's report if there are more than 3 wecks of temporary disability, any permanent
disability and surgery other than surgery to correct a hernmia. The proposed rule will require a
final treating practitioner's report for eye injuries when the employee obtained treatment on 3 or
more occasions off the employer's premises.



Minnesota. Minnesota rules R 5220.2540-5220.2630 cover worker's compensation claim
payment and status information similar to information required by Wisconsin rules. However,
the Minnesota rules are much more detailed and require more reporting by worker's
compensation insurance carriers and self-insured employers, including notice for discontinuing
benefit payments, compared to requirements under current or proposed rules in Wisconsin. The
Minnesota rules also differ from current and proposed rules in Wisconsin by providing for
monetary penalties for improperly discontinuing benefit payments to employees ranging from
$200 to $1,000 and penalties for improper denials of medical expense ranging from $200 to
$2,000.

Yocational Rehabilitation Benefits

lowa. In Iowa statutory authority for vocational rehabilitation of injured employees is contained
in lowa Code 85.70. The only administrative rule related to vocational rehabilitation is rule 876
TAC 3.1 (6) pertaining to use of a form containing information relevant for referral of an
employee for consideration of rehabilitation services. Vocational rehabilitation of injured
employees in lowa is similar to Wisconsin by providing for additional compensation payments to
employees for attendance at retraining. Current and proposed Wisconsin rules cover additional
areas including eligibility of employees, employer’s responsibility to offer suitable employment,
certification of specialists and 90 day placement effort before retraining is authorized.

Ilinois. Illinois rule 50 ILAC 7110.10 covers vocational rehabilitation of injured employees and
provides for the preparation of a written assessment of the course of medical care and
rehabilitation required to return the injured employee to employment. The Illinois rule requires
the written assessment, plan, program or modification to be conducted every 4 months unless the
employee is no longer totally incapacitated from work, the case is terminated by order or award,
or agreement of the parties. The Illinois rule differs from the current and proposed Wisconsin
rules by requiring inclusion of information about an employee's medical care and the assessment,
plan, program or modification to be conducted every 4 months.

Michigan. Michigan statutes provide that an injured worker has a right to vocational
rehabilitation benefits including retraining when necessary to obtain gainful employment. These
provisions are found in the Michigan statutes at MCL section 319. Vocational rehabilitation for
mjured employees in Michigan is similar to Wisconsin by providing additional compensation
payments for purposes of retraining. There are no administrative rules in Michigan related to
vocational rehabilitation of injured employees.

Minnesota. Minnesota rule R 5220.0410 covers rehabilitation plans for injured employees and
contains numerous requirements for the content and approval of rehabilitation plans. Minnesota
rule R 5220.1500 covers qualified rehabilitation consultants who are authorized to develop
rehabilitation plans for injured employees and includes the application process, fees and
continuing education requirements. The Minnesota rules differ from the current and proposed
rules in Wisconsin by containing many more requirements for both the development of
rehabilitation plans and certification of rehabilitation consultants authorized to perform services
for injured employees.



Wrap-Up Insurance

Iowa. In lowa there are no administrative rules covering wrap-up insurance policies.
Illinois. In Illmois there are no administrative rules covering wrap-up insurance policies.

Michigan. Michigan rules R408.42- 408.42b apply to specific risk insurance policies for
coverage of specified construction sites, These specific risk insurance policies are similar to
wrap-up insurance policies in Wisconsin. The Michigan rules require a written application on an
agency form, the cost of the construction project to be more than $65,000,000, and the project
completion period must be 5 years or less. The Michigan rules are similar to the Wisconsin rules
mcluding a formal application process but require a completion date of 5 years or less and much
higher cost for the construction project compared to $25,000,000 in Wisconsin,

Minnesota. In Minnesota there are no administrative rules covering wrap-up insurance policies.

Uninsured Employers Fund

Iowa. In Iowa there is no uninsured employers fund and no administrative rules.

Ilinois. In Illinois the Injured Workers Benefit Fund is authorized by statute. The Injured
Workers Benefit Fund provides benefits to employees who were injured while employed by
employers who failed to have required worker's compensation insurance coverage. Benefit
payments are disbursed at the end of the fiscal year to qualified claimants and may be pro rated
‘based on the available money in the fund. These provisions are found in the Illinois statutes at
820 ILCS 305 (4) (d). Procedural and operational requirements for the Injured Workers Benefit
Fund are contained in the statutes. There are no administrative rules in Illinois relating to the
Injured Workers Benefit Fund.

Michigan. In Michigan there is currently no uninsured employers fund and no administrative
rules.

Minnesota. In Minnesota the Special Compensation Fund is authorized by Minn. Stat. s.
176.183. The Special Compensation Fund provides coverage for employees who were injured
while employed by employers who were uninsured for worker's compensation liability.
Procedural and operational requirements for the Special Compensation Fund are contained in the
statutes. There are no administrative rules that apply to the Special Compensation Fund.

Notice of Cancellation of Insurance Coverage

Towa. In [owa cancellation of commercial lines insurance policies including worker's
compensation is covered by statute in fowa Code 515.127. Cancellation notices are to provide a
reason for cancellation and must be mailed or delivered to the named insured and loss payees at
least 10 days before the effective date of cancellation. lowa Code 515.128 covers nonrenewal of
commercial Jines policies including worker's compensation. Nonrenewal notices must be mailed
at least 45 days before the expiration date of the policy to the named insured and any loss payee.



There are no administrative rules in lowa related to notice of cancellation, termination and
nonrenewal of worker's compensation insurance policies.

Tilinois. Illinois rule 50 HLAC 7100.50 provides that notice of termination of worker's
compensation insurance policies shall be on a form prescribed and furnished by the I[ilinois
Industrial Commission or National Council of Compensation Insurers (NCCI). Information on
the notice requires the carrier name, NCCI carrier code, name and address of the insured, FEIN,
the policy number, effective date and expiration date, reason for cancellation or termination, and
reinstatement date, if applicable. The Illinois rule requires more specific information than
specified by the current and proposed Wisconsin rule related to cancellation, termination and
nonrenewal of worker's compensation insurance policies.

Michigan. Michigan rule R 408.41a provides for notice of insurance coverage termination on an
agency form with a copy to the employer. The Michigan rule is similar to the current and
proposed Wisconsin rule related to cancellation of worker's compensation insurance policies.

Minnesota. In Minnesota requirements for cancellation, termination or nonrenewal of worker's
compensation insurance policies are covered by statute in Minn. Stat. section 176.185. There are
no administrative rules in Minnesota that apply to cancellation, termination or nonrenewal of
worker's compensation insurance policies.

Necessity of Treatment Disputes

Towa. In lowa there is no comparable administrative worker's compensation necessity of
treatment dispute resolution process. Necessity of treatment disputes are resolved through the
formal hearing process. There are no administrative rules in lowa relating to necessity of
treatment dispute resolution.

Hlinois. In {llinois there is no comparable administrative worker's compensation necessity of
treatment dispute resolution process. Necessity of treatment disputes are resolved through the
formal hearing process. There are no administrative rules in [llinois relating to necessity of
treatment dispute resolution.

Michigan. In Michigan there is no comparable administrative worker's compensation necessity
of treatment dispute resolution process. While Michigan rules R 418.101301-418.101305

provide a process for resolving differences between a worker's compensation insurance carrier
and a health care provider regarding adjustments or rejection of bills, these disputes are resolved
through the formal hearing process. This process does not use an impartial health care service
review organization or a panel of experts to render the final administrative decision as are used in
Wisconsin.

Minnesota. In Minnesota there is no comparable administrative worker’s compensation necessity
of treatment dispute resolution process. Disputes involving necessity of treatment are resolved by
administrative conferences and mediation conducted by agency alternative dispute resolution
staff and the formal hearing process.



Summary of factual data and analytical methodologies

Proposed rule changes were developed after consultation with the Worker's Compensation
Advisory Council.

Analysis and supporting documents used to determine effect on small business or in
preparation of the economic impact analysis

The proposed rulé does not have an economic impact on small businesses as defined in s.
227.114 (1), Stats., and no analysis is required.

Effect on small business
The proposed rule does not have an effect on small business.
Agency contact person

James T. O'Malley, Director Bureau of Legal Services
Department of Workforce Development

Worker's Compensation Division

P. O. Box 7901

Madison, WI 53707-7901

Telephone: (608) 267-6704

Email: Jim.OMallev@dwd. wisconsin.gov

Dated this ;_4 Z((z /Zj day of March, 2015.

STATE OF WISCONSIN,
DEPARTMENT OF WORKFORCE

DEVELOP?NT

S

By _ Vheasil Y el
Hoﬁ/ d_Bernsteil‘f,, Chief Legal Counsel
(Authorized Des@ ¢ for Reginald J. Newson, Secretary)
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STATE CF WISCONSIN . DIVISION OF EXECUTIVE BUDGET AND FINANCE
DEPARTMENT OF ADMINISTRATION 101 EAST WILSON STREET, 10TH FLCOR

DOA-2050 {C04/2012) P.0. BOX 7864
: MADISON, W] 537077864

FAX: {608) 267-0372
EXISTING ADMINISTRATIVE RULES
Fiscal Estimate & Economic Impact Analysis

1. Type of Eslimate and Analysis
7] Repeai Modification

2, Administrative Rule Chapter, Title and Number
DWD 80, Wis. Adm. Code - Worker's Compensation

3. Date Rule promulgated and/or revised; Date of most recent Evaluation

The rule was first promulgated to codify procedures of the Worker's Compensation program in January 1956. The rule
has been reviewed and modified on several occasions since that time, most recently in November 2007.

4. Plain Language Analysis of the Rule, its Impact on the Policy Problem that Justified its Creation and Changes in Technology,
Econormic Conditions or Other Factors Since Promulgation that alter the need for or effectiveness of the Rule.

The rule modifies the procedures for reports on salary continuation payments, eye injuries, open claims with more than
26 weeks of disability, and payments made for permanent total disability and supplemental benefits.

In realtion to the topics of vocational rehabilitation and wrap-up insurance, the rule repeals obsolete terms and forms and
provides current terminology for vocational specilaist and retraining plans. '

The rule repeals an obsolete provision relating to reports on the Uninsured Employers Fund and updates the terminology
of provisions relating to delivering notices of worker's compensation insurance policy cancellations to the Wisconsin
Compensation Rating Bureau.

The rule revises the procedures for necessity of treatment disputes to include the requirement that supporting medical
documentatinon be included when an insurer or self-insure employer gives notice that it disputes the necessity of
particulat treatment.

5. Describe the Rule’s Enforcement Provisions and Mechanisms _
The provisions affected are enforced by DWD in the course of dealing with particular claims or issues. Noncompliance
is dealt with by an order for compliance or a denial of approval until compliance takes place.

6. Repealing or Modifying the Ruie Will Impact the Following {_] Specific Businesses/Sectors
{Check All That Apply) [ Public Utility Rate Payers
[ State’s Economy [] Small Businesses

{1 Locat Government Unils

7. Summary of the Impacts, including Gompliance Costs, idenlifying any Unnecessary Burdens the Rule places on the ahilily of Small
Business fo conduct their Affairs.
The rule does not place any new signifcant burdens on small business, worker's compensation insurers or self-insured

employers.

8. List of Small Businesses, Organizations and Members of the Public that commented on the Rule and ifs Enforcement and a
Summary of their Comments.

No comments were received.

9. Did the Agency consider any of the following Rule Modifications to reduce the Impact of the Rule on Small Businesses in lieu of
repeal?




STATE OF WISCONSIN DIVISION OF EXECUTIVE BUDGET AND FINANCE
DEPARTMENT OF ADMINISTRATION - 101 EAST WILSON STREET, 10TH FLOCR

DOA-2050 (CO4/2012) P.0. BOX 7664
MADISON, W 53707-7864

FAX: (608) 2670372
EXISTING ADMINISTRATIVE RULES
Fiscal Estimate & Economic Impact Analysis

[1 Less Stringent Compliance or Reporting Requirements

[ Less Stringent Schedules or Deadlines for Compliance or Reporiing

& Consolidation or Simplification of Reporting Requirements

[ Establishment of performance standards in lleu of Design or Operational Standards
[7] Exemption of Small Businesses from some or all requirements

[ Other, describe: Elimination of obsolete forms and terminology.

"10. Fund Sources Affected 11. Chapter 20, Stals, Approprialions Affected
OePr Orep OrPRO {1PRS [1sEG [ISEG-S | Nofiscal effect.

'12. Fiscal Effect of Repealing or Modifying the Rule

No Fiscal Effect [ Increase Existing Revenues [ Increase Costs
[J indeterminate {1 Decrease Existing Revenues [ Could Absorb Within Agency's Budget

{1 Decrease Cost

13, Summary of Costs and Benefits of Repealing or Modifying the Rule
No costs to the state, minimal costs to insurers and self- insured employers. Benefits for the state and for insurers and

self-insured employers from the elimination of obsolete forms and terminology.

14. Did the Agency prepare a Cost Benefit Analysis (if Yes, attach to farm)

(OOyves [dNo
18, Long Range Implications of Repealing or Modifying the Rule
None,

18. Compare With Approaches Being Used by Federal Government
Not applicable - there are no federal laws regulating worker's compensation insurance.

17. Compare With Approaches Being Used by Neighboring States (lllinois, lowa, Michigan and Minnesota)

fowa has generally similar rule provisions on required reports, similar provisions (statutes and a rule) on vocational
rehabilitation, no rules on wrap-up insurance, no uninsured employer fund, statutory provisions on notices of
canicellation, and no simplified process for necessity of treatment disputes,

Ilinois has similar but somewhat more extensive (statutory) report requivements, more detailed (statufory) requircments
for reports on vocational rehabilitation, no rules on wrap-up insurance, an uninsured employers fund that is run by
statute, a more detailed rule on notices of cancellation, and no simplified process for necessity of treatment disputes.

Michigan has generally similar rule provisions on required reports, similar provisions (via statute) on vocational
rehabilitation, somewhat similar rales on wrap-up insurance (Wisconsin's rules cover more projects), 1io uninsured
" employers fund, a similar rule on notices of cancellation, and no simplified process for necessity of treatment disputes.

Minnescta has more extensive rules for required reports, rules on vocational rehabilitation with more detailed
requiretnents, no rules on wrap-up insurance, a statute establishing an uninsured employer fund, requirements of notices

of cancellation set by statute, and no simplified process for necessity of treatment disputes.
19. Contact Phone Number

18. Contact Name 7. « 3 //?f/
Howard Bernstein, DWD Legal Counsehl/?W’, DAl /f (608) 266-9427

This document can be made ?:'1\3;' ilable I allernate formats to individuals with disabilities upon request.




